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BOOK REVIEWS. 



The Law Governing Sales of Goods at Common Law and under the 
Uniform Sales Act. By Samuel Williston, Weld Professor of Law 
in Harvard University. New York: Baker, Voorhis & Co., 1909, 
pp. cix, 1304. 
Probably no man in the country is as well equipped to write upon the 
subject indicated in the above title as is Professor Williston. For many 
years Professor Williston has been known as a brilliant scholar, and a stim- 
ulating teacher of the law of Sales, and his learning in this important field 
has been increased, and his judgment tested, and perhaps tempered and 
corrected, during the years of his service in drafting the Sales Act for the 
Commissioners for Uniform State Laws. In this last mentioned work 
Professor Williston was in active consultation ,with other specialists in the 
subject, with practicing lawyers, merchants and bankers and thus has sur- 
veyed the field from every point of view. And the book reflects the great 
ability and the exceptionally broad experience of its author. It is scholarly, 
but it is also "practical," vivid and illuminating; for the author's equipment 
has given him in unusual degree, the rare faculty of visualizing, so to speak, 
the situations out of which the principles he describes arise. 

While the preparation of a work on this subject was suggested by the 
author's experience in drafting the Sales Act, the book is very much more 
than a commentary upon that Act, and is, as stated in the preface, a complete 
treatise, as well, upon the Common Law of Sales. Though not professing to 
develop his subject, historically, the author, so far as the present reviewer has 
observed, has indicated the growth and changes of the principles treated, 
sufficiently to fully explain them. He has also made occasional references to 
and comparisons with the Civil Law rules, and has not hesitated to express 
his own opinions ; but all this with such due sense of proportion as not to 
offend the most "practical" of utilitarians. The text, to say nothing of the 
appropriate table and the footnotes show the study of a large number of cases, 
but nowhere has the author merely strung together quotations or para- 
phrased extracts from the cases. He states the principles, as he understands 
them, gives his reasons and cites the authorities. 

Though the present reviewer has examined all of the book, at. least 
cursorily, and much of it, including all controverted questions, carefully, he 
is unable to muster even a respectable array of corrections or criticisms, such 
as some writers of book notices are prone to offer, as proof of their own 
learning and thoroughness. Not everyone would agree, of course, with all 
that Professor Williston says. Thus the Sales Act has adopted the so-called 
"Massachusetts rule" for determining whether a given contract is for "goods, 
wares and merchandise," or for "work, labor and materials," under the Statute 
of Frauds. (Sales Act, Sec. 4, sub sec. 2.) Professor Williston admits that 
the English rule is the only logical one (§ 55) but he felt obliged to reject 
it, as it has found so little support in this country. Doubtless this was a 
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necessary decision, but as the English rule is not only the logical one, but also 
very much easier and more certain to apply than any other, it is a pity that 
it cannot be received. The author sharply criticises the modern English 
view, as to what is necessary to make out a case of acceptance (of "accept- 
ance and receipt") under the same statute. This view is stated in Kibble v. 
Gough, 38 L. T. Rep. 204, and in Page v. Morgan, 15 Q. B. D. 228, and has 
been adopted into the English Sale of Goods Act (Section 4 [3]). This 
view has never found favor in the United States and the Sales Act (Sec- 
tion 4 [3] ) requires the assent, by words or conduct, of the buyer "to becom- 
ing the owner of those specific goods." The English interpretation certainly 
does violence to the language of the old statute, but it accomplishes the pur- 
pose of the statute, which is to require evidence of the making, and not of 
the performance of the contract. On this ground much is to be said for it. 
The author's discussion of Conditions and Warranties is an extremely 
valuable one. The unfortunate confusion in the use of these words is 
pointed out, and the true meanings are explained with keen analytical skill 
(Sections 179-184.) 

As was to be expected Professor Williston defends the Massachusetts rule 
permitting either rescission or an action for damages by the party injured by 
breach of warranty. (Sections 603-609.) This rule had already been adopted 
in the Sales Act (§69) and the justification for it stated by Professor Willis- 
ton in his discussion with Professor Burdick in articles in the Harvard and 
Columbia Law Reviews, a few years ago. The rule will certainly make for 
fair dealing in trade and will simplify and promote the administration of 
justice in the courts. Special attention may also be called to the admirable 
treatment of the "transfer of property, between buyer and seller" (Chapter 
VII), "cash sales," and the allied topic "conditional sales" (Chapter X), 
and to "documents of title" (Chapter XII). But the same high standard of 
excellence is maintained throughout the book. It is invaluable. 

The American "Sales Act," and the English "Sale of Goods Act" are 
printed as appendices, and there is a good index. 

American lawyers may well take pride in the development of the law of 
Sales by the scholarly work of Professors Williston, Mechem and Burdick. 
It has amply justified the existence of the American Law School. 

H. M. B. 



Cases on the Measure of Damages. Selected by Israel Franklin Russell, 
Professor of Law in New York University. Chicago: Callaghan 
and Company, 1909, pp. xxix, 714. 
Even if the author had not told us in his preface that this collection was 
prepared with especial reference to "pedagogic purposes" rather than to meet 
the wants of practitioners, it would be evident that he was attempting to 
meet the constantly expressed demand on the part of the student of cases 
for some systematizing, by either instructor or book maker, of the results of 
the analysis of cases. This is shown by his table of contents which is con- 
siderably more elaborate than is usually found in our recent case books. 



